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Learning Objectives: 


I. Understanding the elements and practical 
uses of a First Amendment Retaliation claim, and 
the defense of qualified immunity; 


II. Reviewing the state of the law, including 
which circuits have found a right to film be clearly 
established; 


MI. Discussing strategies to argue filming the 
police is a traditional First Amendment protected 
activity. 


Why is this important? 


Recording police is important. 

It creates a record what our government ts actually 
doing. 

Deterrence and protection. 


Officers’ motivations are important, so if a judge 
will not let you place the officer’s motivations 
before a jury for punitive damages, you can to 
present them via this claim. 


“Testilying.’ 


Disisto v. The City of N.Y., et al. 
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Teitel v. The City of N.Y., et al. 
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The Standard 


To establish a claim for First Amendment 
retaliation you must show “(1)|they havela right 
protected by the First Amendment; (2) the 
defendant’s actions were motivated or 
substantially caused by [their] exercise of that 
right; and (3) the defendant’s actions caused 
[them] some injury.” 

Dorsett v. Cnty. of Nassau, 732 F.3d 157, 160 (2d 
Cir. 2013) 


First Amendment Right 


Is the right to film officers protected by the First 
Amendment? 


Yes: 

Gilk v. Cunnife, 655 F.3d 78 (1st Cir. 2011). 
ACLU of I, v. Alvarez, 679 F.3d 583 (7th Cir. 2012). 
Fordyce v. City of Seattle, 55 F.3d 436 (9th Cir. 1995). 


Smith v. City of Cuming, 212 F.3d 1332 (11th Cir. 
2000). 


Where the right is not clearly 
established. 


e Kelly v. Carlisle, 622 F.3d 248 (3d Cir. 2010). 


e Szymecki v. Houck, 353 Fed. Appx. 853 (4th Cir. 
2009). 


e Thank you to American Civil Liberties Union of 
Pennsylvania who’s brief in Fzeld v. Philadelphia, I 
relentlessly relied on. Hopefully, they will see 
Kelly v. Carlisle overturned. 


Everywhere else it is up to you because there is 
no controlling Circuit authority. 
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Qualified Immunity: The Basics 


Qualified immunity shields officials from lability for civil damages to 
the extent their conduct “does not violate clearly established statutory 
or constitutional rights of which a reasonable person would have 


known.” Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982). 


Thus, if the law is “clearly established, the immunity defense ordinarily 
should fail, since a reasonably competent public official should know 
the law governing his conduct.” Id., 457 US. at 818-19. 


A right is “clearly established” when “|t]he contours of the right [are] 
sufficiently clear that a reasonable official would understand that what 
he is doing violates that right.” Anderson v. Creighton, 483 US. 635, 640 
(1987). 


How to make filming the police fall under the 
protection of the First Amendment 


Films are protected. See, Joseph Burstyn, Inc. v. Wilson, 343 US. 495, 502 
(1952) (Movies in theaters). 


"The director of the [motion picture] division [of the education 
department] or, when authorized by the regents, the officers of a local 
office or bureau shall cause to be promptly examined every motion 
picture film submitted to them as herein required, and unless such film 
or a part thereof is obscene, indecent, immoral, inhuman, sacrilegious, 
or is of such a character that its exhibition would tend to corrupt 
morals or incite to crime, shall issue a license therefor. If such director 
ot, when so authorized, such officer shall not license any film 
submitted, he shall furnish to the applicant therefor a written report of 
the reasons for his refusal and a description of each rejected part of a 
film not rejected in toto.” at 497. 


Therefore, so must be the act of making film. 


“The right of freedom of speech and press includes not only 
the right to utter or to print, but the right to distribute, the 
right to receive, the right to read... And freedom of inquiry, 
freedom of thought, and freedom to teach... . Without those 
peripheral rights the specific rights would be less 

secure. Griswold v. Connecticut, 381 U.S. 479, 482-83 (1965). 


The First Amendment limits the government’s ability to 
restrict activity “intimately related to expressive conduct 
protected under the First Amendment.” 


Arcara v. Cloud Books, Inc., 475 U.S. 697, 706 n.3 (1986). 


It is information in the public 
interest 


A long line of Supreme Court jurisprudence 
emphasizes “the paramount public interest in a free 
flow of information to the people concerning 
public officials.” Garrison v. Lousiana, 379 US. 64, 
77 (1964); see also Bartnicki v. Vopper, 532 US. 514, 
534 (2001) (First Amendment protects 
dissemination of recordings and reflects “our 
‘profound national commitment to the principle 
that debate on public issues should be uninhibited, 
robust, and wide-open|.|”’) (quoting N.Y. Tzmes Co. 
v. Sullivan, 376 US. 254, 270 (1964). 


Analyzing the public interest line of cases allows 
you to talk about all the good things that have 
happened as a result of filming police officers. 
Again, you have to argue the creation of this 
media is protected. 


Avoid the media temptation? 


Branzburg v. Hayes, 408 U.S. 665, 684 (1972) (“[T |he 
First Amendment does not guarantee the press a 
constitutional right of special access to information 


not available to the public generally”); Houchins v. 
KQED, 438 U.S. 1, 16 (1978) (Stewart, J., 
concurring) (noting that the First Amendment does 
not “guarantee the press any basic right of access 
superior to that of the public generally” but rather, 
“assute|s| the public and the press equal access 
once government has opened its doors’’). 


Expressive Conduct 
What is the message? What is the conduct? 


“...a narrow, succinctly articulable message is not a 
condition of constitutional protection, which if confined 
to expressions conveying a "particularized message," cf. 
Spence v. Washington, 418 US. 405, 411, 41 L. Ed. 2d 842, 
94 S. Ct. 2727 (1974) (per curiam), would never reach the 
unquestionably shielded painting of Jackson Pollock, 
music of Arnold Schoenberg, or Jabberwocky verse of 
Lewis Carroll.” 


Hurtey v. Irish-American Gay, 515 U.S. 557, 569 (1995). 


Is the physical act of filming expressive? 


A raised his middle finger is conduct which would be 
protected by the First Amendment. Swartz v. Insogna, 704 F.3d 
105, 110 (2d Cir. 2013) (citing the First Amendment case, 
Sandul v. Larion, 119 F.3d 1250, 1254-57 (6th Cir. 1997). 


Criticism of police is protected conduct. Houston v. Hill, 482 
US. 451, 461 (1987). 


The body of law granting First Amendment protection to 
filming on one hand, and to criticism of officers on the other, 
should be read together to protect the act of filming officer 
conduct. Any other reading impermissibly calls into question 
both unassailable bodies of law. 


How do you prove intent? 


A plaintiff may document a causal nexus between their 
protected speech and the defendants’ adverse actions through 
circumstantial evidence of a retaliatory intent. Chertkova v. 


Connecticut Gen. Life Ins. Co., 92 F.3d 81, 87 (2d Cir. 1996). 


Some ways to do that are: (1)proximity in time between the 
protected activity and the alleged retaliation, (2) disparate 
treatment of the plaintiff, and (3) a pattern of antagonism or 
prior retaliatory conduct. Rodriguez v. Clinton, 05 Civ. 322 (FJS), 
2009 WL 261203, at * 3 (N.D.N.Y. Feb. 4, 2009) aff d, 357 
F.App’x 355 (2d Cir. 2009). 


This should allow you to take discovery on all of these issues. 


Causation 


The lack of probable cause underlying an arrest creates an inference of causation for 
damages. 


“Accordingly, the significance of probable cause or the lack of it looms large, being a 
potential feature of every case ... it is not necessarily dispositive: showing an absence 
of probable cause may not be conclusive that the inducement [of the defendant officer 
to initiate a prosecution] succeeded, and showing its presence does not guarantee that 
inducement was not the but-for fact in a prosecutor's decision. But a retaliatory motive 
on the part of an official urging prosecution combined with an absence of probable 
cause supporting the prosecutor's decision to go forward are reasonable grounds to 
suspend the presumption of regularity behind the charging decision.” Hartman v. Moore, 
547 US. 250, 265 (2006). 


If there is an alternative basis for the injury, you’re out of luck, because you cannot 
show the injury was caused by the retaliation. This means that it is very important to 
establish the absence of probable cause underlying the arrest. 
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Injury 
An arrest is a self-evident injury. 


The loss of liberty is an injury. Kerman v. City of New York, 374 F.3d 93, 
124 (2d Cir. 2004). 


The issue becomes more nuanced if there is no arrest. 


Chill can be an injury: 
Younger v. Harris, 401 US. 37 , 51 (1971). 


Prior Restraint is an Injury: 


“<... prior restraints on speech and publication are the most serious and 
the least tolerable infringement on First Amendment rights.” Neb. Press 
Ass'n v. Stuart, 427 U.S. 539, 559 (1976). 
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Conclusion 


If you are not in the 1st Cir., 7th Cir., 9th Cir., or 
the 11th Cir. think about how you are going to 
make these arguments and argue them forcefully. 


We citizens are empowered to record the conduct 
of individual governmental actors and keep them to 
the oaths of their office. We need the protections 
of the First Amendment to help do this fearlessly. 


